[COURT OF APPEAL]

*RUXLEY ELECTRONICS AND CONSTRUCTION LTD.
v. FORSYTH

. LADDINGFORD ENCLOSURES LTD. v. SAME

1993 Nov. 19; Dillon, Staughton and Mann L.JJ.
Dec. 16 .

Damages—Contract—Breach—Contract to construct swimming pool of
specified depth for diving—Completed pool not of specified depth—
Defective construction not preventing diving or affecting value of
property—Whether cost of rectifying defect recoverable

The two plaintiffs in the consolidated actions contracted to
build, respectively, a swimming pool and its enclosure for the
defendant in his garden. The contract specified that the pool
should have a diving area 7 feet 6 inches deep. On completion the
pool was suitable for diving but the diving area was only 6 feet
deep. However, there was no adverse effect on the value of the
property. The estimated cost of rebuilding the pool to the specified
depth was £21,560. The judge gave judgment for the plaintiffs on
their claims for the outstanding balance of the contractual price,
but, except for awarding the defendant £2,500 for loss of amenity,
dismissed his counterclaim for breach of contract.

On the defendant’s appeal:—

Held, allowing the appeal (Dillon L.J. dissenting), that the
defendant’s loss as a result of the breach of contract was the
amount required to place him in the same position as he would
be in if the contract had been performed; that, on the facts, that
loss was the cost of rebuilding the pool, even if the shortfall in
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depth had no effect on the value of the property; and that,
accordingly, the defendant was entitled to recover the estimated
cost of the rectification, whether or not rectification was to be
carried out (post, pp. 6558, 657F-G, 659B—C, 660D, F-G).

C. R Taylor (Wholesale) Ltd. v. Hepworths Ltd. [1977]
1 W.L.R. 659; Radford v. De Froberville {1977) 1 W.L.R. 1262
and Dean v. Ainley [1987] 1 W.L.R. 1729, C.A. considered.

Per Dillon L.J. The plaintiff has no absolute right to be
awarded the cost of reinstatement. There is no reason why, if
there has been no loss in value, he should automatically become
entitled to the cost of reinstatement, however high (post, p. 662D).

The following cases are referred to in the judgments:

Cotton v. Wallis [1955] 1 W.L.R. 1168; [1955] 3 All E.R. 373, C.A.

Daly v. General Steam Navigation Co. Ltd. [1981] 1 W.L.R. 120; [1980] 3 All
E.R. 696, C.A.

Dean v. Ainley [1987] 1 W.L.R. 1729; [1987] 3 All E.R. 748, C.A.

Harbutt’s “Plasticine” Ltd. v. Wayne Tank and Pump Co. Ltd. [1970] 1 Q.B.
447; [1970] 2 W.L.R. 198; [1970] 1 All E.R. 225, C.A.

Hollebone v. Midhurst and Fernhurst Builders Ltd. [1968] 1 Lloyd’s Rep. 38

Imodco Ltd. v. Wimpey Major Projects Ltd. and Taylor Woodrow International
Lid (1987) 40 BLR. I, CA.

Linden Gardens Trust Ltd. v. Lenesta Sludge Disposals Ltd. [1994] A.C. 85,

_ [1993] 3 W.L.R. 408; [1993] 3 All E.R. 417, H.L.(E.)

Minscombe Properties Ltd. v. Sir Alfred McAlpine & Sons .(1986) 2
Const. L. J. 303 '

Munnelly v. Calcon Ltd. [1978] L.R. 387

Radford v. De Froberville [1977] 1 W.L.R. 1262; [1978] 1 All E.R. 33

Robinson v. Harman (1848) 1 Exch. 850

Sealace Shipping Co. Ltd. v. Oceanvoice Ltd. [1991] 1 Lloyd’s Rep. 120, C.A.

Stow (George) & Co. Ltd. v. Walter Lawrence Construction Ltd. (unreported),
6 August 1992, Judge John Hicks Q.C.

Taylor (C. R.) (Wholesale) Ltd. v. Hepworths Ltd. [1977] 1 W.L.R. 659; [1977]
2 Al ER. 784.

The following additional cases were cited in argumeht:

Applegate v. Moss [1971] 1 Q.B. 406; [1971] 2 W.L.R. 541; [1971} 1 All E.R.
747, C.A.

Bliss v. South East Thames Regional Health Authority [1987] 1.C.R. 700, C.A.

Dakin (H.) & Co. Ltd. v. Lee [1916] 1 K.B. 566, C.A.

Thorton v. Place (1832) 1 Moo. & Rob. 218

Ward v. Cannock Chase District Council [1986] Ch. 546; [1986] 2 W.L.R. 660;
[1985] 3 All E.R. 537

Watts v. Morrow [1991] 1 W.L.R. 1421; [1991] 4 All ER. 937, C.A.

AppPEAL from Judge Diamond Q.C. sitting at Central London County
Court.

By an order dated 13 July 1993 Judge Diamond Q.C,, sitting at Central
London County Court, ordered that there be judgment for the plaintiff,
Ruxley Electronics and Construction ‘Ltd., for £3,903-73, and for the
plaintiff, Laddingford Enclosures Ltd., for £36,874-40, against the
defendant, Stephen Forsyth, in two consolidated actions in which
the plaintiffs claimed the outstanding balance of the price of a swimming
pool and its enclosure. :

By a notice of appeal dated 9 August 1993 the defendant appealed on
the grounds that the judge was wrong not to award the defendant damages
on his counterclaim, or deduct a sum from the contract price, to reflect
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the cost of reconstruction of the swimming pool to make it deeper in
order to conform to the contractual specification; and the judge’s
assessment of general damages for the shortfall in the depth of the pool at
£2,500 was manifestly too low if the defendant was to receive no other
compensation for the breach of contract.

The facts are stated in the judgment of Staughton L.J.

William Batstone for the defendant.
Bryan McGuire for the plaintiffs.

Cur. adv. vult.
16 December. The following judgments were handed down.

StAUGHTON L.J. In 1987 Mr. Forsyth lived in a house near Cranbrook
in Kent. He wished to have a swimming pool in the garden. So he
obtained quotations from two companies, Ruxley Electronics and
Construction Ltd. and Laddingford Enclosures Ltd. One was for the pool
itself, from Ruxley; the other was for a building to enclose it, largely of
transparent material, from Laddingford. Both those companies were
controlled and substantially owned by Mr. Philip Hall. The contract for
the pool was concluded by 4 June 1987 in the sum of £38,564-77 with
extras. There have been sums paid on account and agreed credits, after
which Ruxley sue in this action for the balance of the price amounting to
£9,113-38. It was an express term of the contract that the maximum depth
of water should be 7 feet 6 inches. The contract for the enclosure was
concluded on 14 October 1987 for the sum of £31,613-97. After certain
agreed credits the balance claimed in the action is £29,959-47.

The progress of the works was anything but smooth. When the pool
was first completed by subcontractors whom Ruxley had engaged, a crack
appeared across the bottom of it. It appeared that this was caused by
defective reinforcement of the concrete. Eventually Mr. Hall agreed that
the existing pool would be renewed and replaced with a completely new
pool, free of charge. That work was finished around the end of June 1988.
Various defects were asserted by Mr. Forsyth, such as water leaks from
pipework and fittings and the absence of a main drain at the bottom.
Some but not all were remedied. There were also defects alleged in the
enclosure. Then in March 1989 Mr. Forsyth, who had not previously
spent a great deal of time at the house, discovered that the maximum
depth of water in the pool was not 7 feet 6 inches but only 6 feet 9 inches.
What is more, that maximum was exactly at one end of the pool. For
diving purposes the desired depth should not be at the end, since nobody
dives vertically at that point, but some 6 to 7 feet away from the end. In
Mr. Forsyth’s pool the maximum depth, where it was most needed, was
only 6 feet.

The contract for the pool, as originally written, had been amended,
following a conversation between Mr. Forsyth and Mr. Hall. Mr. Forsyth
had asked for an increase in the maximum depth to 7 feet 6 inches, saying
that he was a big man and would feel safer when diving and more
comfortable with a greater depth of water. Since diving was mentioned as
the reason for the increase, clearly the depth required should have been
provided at a place where diving was practicable. It is now accepted that
the failure to provide the required depth was a breach of contract on the
part of Ruxley. But at the trial before the judge Mr. Forsyth on his
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counterclaim recovered no damages for that breach, save only for the sum
of £2,500, which the judge described as general damages for the loss of
pleasure and amenity he had suffered and would continue to suffer by
reason of the lack of depth.

There were many other issues at the trial. In the end the judge, after
setting items in the counterclaim which succeeded against the balance of
the contractual price to the extent that it was found to be due, gave
judgment for Ruxley against Mr. Forsyth (£2,568-38), and for Laddingford
against Mr. Forsyth (£24,917-37). There was also an award of interest,
which was roughly equal to 50 per cent. of the principal sums, and costs.

Mr. Forsyth at first appealed on a number of grounds..But he now
pursues only two points. First, it is said that there should have been a
substantial sum awarded as special damages in respect of the breach in
providing less than the required depth of water. Secondly, the general
damages of £2,500 should have been larger.

What was the effect of the reduced depth of water? This was dealt with
by the judge with great clarity as follows:

“the pool as constructed is perfectly safe to dive into. A depth of
6 feet is adequate even for a beginner and there is an adequate area
of 6 feet depth extending about 7 feet out from the deep end wall.
The LB.R.M. (Institute of Baths and Recreational Management)
handbook states that diving should not be permitted into water with
a vertical depth of less than 5 feet. There was, of course, a greater
depth of water than this for quite a reasonable part of the deep end
of the pool. The I.B.R.M. handbook is directed to supervised dives
in public pools. Flat racing dives can, of course, be made in shallower
water. Much depends on the skill of the diver.

“There was much discussion at the trial as to whether if the
contractual depth of water had been provided, this would have
enabled a diving board to be fitted. If the contract had required the
fitting of a diving board, then a contractor such as Ruxley, which was
a member of S.P.A.T.A. (the Swimming Pool and Allied Trades
Association) would have been obliged under the rules of that
association to follow the dimensions for a ‘cage of safety’ as set out
in the S.P.A.T.A. standards, and the precise dimensions of the cage
of safety would have depended on the type and height of the diving
board to be provided. The pool as contracted for did not include, as
I have said, any provision for a diving board. It contemplated that
any diving would be from the side of the pool. In these circumstances
there was no contractual requirement to provide a S.P.A. T.A. cage of
safety for two reasons; first, because the contract did not make any
reference at all to S.P.A. T.A. standards; secondly, because in my
judgment the cage of safety dimensions only apply to pools fitted
with diving boards.

“The question, however, remains, in so far as it is relevant,
whether the shortfall in the depth of water has had any impact on the
ability of Mr. Forsyth or another owner of the pool to fit a diving
board in the future should he desire to do so. As far as Mr. Forsyth
is concerned I do not consider that he has formed any intention or
wish to fit a diving board, or is likely to do so in the future, and the
question is, I think, wholly or mainly academic. The position,
however, as it seems to me, is that with the pool as built no contractor
who is a member of S.P.A.T.A. will be willing to fit a diving board
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and the inference must be that it would not be safe to do so. If, on
the other hand, the pool had been built with a maximum depth of
7 feet 6 inches of water at a point 6 to 7 feet out from the deep end
wall, then Mr. Braid’s drawing and the S.P.A.T.A. dimensions show
that it would probably have been safe to fit a 0-5 metre semi-rigid
diving board at the deep end.

“I return in the light of these findings to the significance in the
shortfall in the depth of water. The only real significance, as it seems
to me, is that pool users are confined to shallower dives from the side
of the pool of not more than 6 feet in depth. One might add that
perhaps nervous or unskilled divers may not have the comfort of
knowing that there is a greater depth of water. If deeper dives are
made from the deep end wall, then the diver could come into contact
with the upward slope of the pool floor. Mr. Forsyth told me that he
dived on one occasion in February 1989 and did not feel safe. It is, [
think, a perfectly reasonable requirement to wish to make deeper
dives or to have a greater depth of water and one can sympathise
with any pool owner who makes a legitimate request for a specified
depth of water and does not get the depth he contracted for. There
is, accordingly, a lack of amenity brought about by the shortfall in
the depth of water, but this lack of amenity is not easy to quantify.
I do not accept, however, that the breach of contract has deprived
Mr. Forsyth of the opportunity to fit a diving board since, as I said
before, I do not think that he has ever formed any desire to fit one or
would be likely to do so in the future.”

Mr. McGuire, on behalf of Ruxley, submits that the pool as contracted
for would not have allowed a diving board. But the judge found otherwise,
and it has not been demonstrated that his conclusion was wrong.

What then were the financial consequences? One view advanced is that
the court should take the difference in value of the pool as built and the
pool as contracted for. On that topic the judge said:

“Finally, there was no evidence before me that the shortfall in the
depth has decreased the value of the pool and [the plaintiffs’ expert]
gave evidence that the value of the pool would be the same whether
the maximum water depth was 7 feet 6 inches or the present depth.
Consequently, it would not be right for me to attach weight to the
possibility that if a 7 feet 6 inches maximum depth of water had been
provided a prospective future owner of the pool might wish to fit a
diving board.”

I am slightly surprised by that finding as I would have expected there to
be some difference in value that was not insignificant. But there is no
material to fault the judge’s conclusion, nor is it now challenged.
Alternatively, there is the cost of rectification. One method would be
to break out the bottom of the pool and make it deeper. That would cost
£5,000 to £10,000. But the judge seems to have accepted the evidence that
joining new concrete to old in the construction of a swimming pool is
unacceptable. The only other possible course considered at the trial was
the removal of the pool, further excavation, and the construction of a new
pool. That would have cost £21,560. The judge held that, in order to
recover such a sum, Mr. Forsyth must show that he intended to carry out
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reinstatement work and that it was reasonable to do so. As to that the

judge said:
“not only am I not satisfied that Mr. Forsyth intends to build a new
pool at a cost of £21,560, but in addition it seems to me that this cost
would be wholly disproportionate to the disadvantage of having a
pool whose maximum depth is 6 feet as opposed to 7 feet 6 inches. In
those circumstances I find that it would be unreasonable for
Mr. Forsyth to carry out this work at such a cost.”

The judge did, however, award £2,500 as general damages for loss of
amenity. :

In any case of damage to a building or a chattel, or of breach of
contract whereby it does not have the characteristics specified, there are
potentially two available methods of measuring the loss. In each case, the
object is to place the injured party in the same position as if the contract
had been performed, or no wrong done to him, in so far as money can
achieve that result. The two methods are (i) the difference in value and
(i1) the cost of restoration.

The difference in value method is available, and will often be
appropriate, when the building or chattel which has been damaged, or
which does not answer to the contract, is of a kind that is commonly
available. In such a case the cheapest way to make good the loss will often
be to sell the building or chattel in question and buy another which, as
the case may be, is not damaged or does answer the specification in the
contract. The difference in value method seeks to reflect the financial
consequences of such a notional transaction. Hence the rules as to
damages when there is a contract for the sale of a marketable commodity.
I say that the transaction is notional because the loser is not obliged to
sell his building or chattel and purchase another; I have never heard it
suggested that he is. He merely recovers damages measured on the loss
that he would have suffered if he had done so. An example of the
difference in value method in the context of the present case is Munnelly
v. Calcon Ltd. [1978] L.R. 387. There an auctioneer carried on business at
premises in Dublin. The building was damaged by his neighbour’s
negligence. It was held that he could not recover more than the difference
in value, since there were plenty of other houses in Dublin which would
suit him just as well.

By contrast, the difference in value method may be inadequate when
the loser’s building or chattel has some unique quality and so cannot be
replaced. Thus,.in Hollebone v. Midhurst and Fernhurst Builders Ltd. [1968]
1 Lloyd’s Rep. 38, a house had been damaged by fire. Judge Norman
Richards Q.C. said, at p. 39:

“by reason of its size, its position, its features, its seclusion and the
area in which it is located the property is properly termed unique or
of a nature that comparable properties are few and far between, and
come into the market so rarely that if Mr. and Mrs. Hollebone were
to move it would have to be right out of the area and away from
their local friends and acquaintances and they would have to start
building up a local social life anew.”

They received the cost of reinstatement, which was more than the
difference in value before and after the fire. The same doctrine was applied
to commercial premises destroyed by fire in Harbutt’s “Plasticine” Ltd. v.
Wayne Tank and Pump Co. Ltd. [1970] 1 Q.B. 447.
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We have no evidence to show that Mr. Forsyth’s house at Cranbrook
is unique although, to judge from the photographs, it is unusual, Nor is
there evidence that Mr. Forsyth has a particular need to live at Cranbrook
rather than anywhere else that a similar house can be found with a proper
swimming pool. So it might be thought that his claim is for the difference
in value under Munnelly’s case rather than the cost of rectification in
accordance with Hollebone’s case. But it is clear, and accepted by
Mr. McGuire, that the cost of moving house alone must exceed the sum
of £21,560 which would be needed to replace the swimming pool. By the
time that Mr. Forsyth has paid estate agents, furniture movers and
solicitors, and his furniture has suffered the wear and tear that a move
inevitably entails, I am confident that it would be cheaper to rebuild the
pool. ‘

That, it may be thought, is enough to enable him to recover the cost
of a new pool. But it is said that there are two further requirements before
he can recover that, or any amount at all, as special damages for the
pool’s lack of depth. It is said that he must show at trial (1) that he
intends to rebuild the pool and (2) that it is reasonable for him to do so.
The judge did not believe him when he said that he had a definite intention
to rebuild; and he found or held that it would not be reasonable to do so.
I have some doubt as to whether either of those conclusions can be
sustained. On point (1), why should Mr. Forsyth not have intended to
rebuild if in law such an intention was essential to enable him to recover
£21,560 and, perhaps, the costs of the action? What motive can there have
been for him not to intend it? Disruption during rebuilding would surely
be a small price to pay. Furthermore, he now offers to this court an
undertaking that he will spend the money on rebuilding if it is awarded to
him. I shall return to the facts on point (2) later.

There is a good deal of authority to support those two requirements:
see Keating on Building Contracts, 5th ed. (1991), p. 202: the plaintiff in
such a case has to show that he intends to carry out reinstatement and
that it is reasonable to do so. To the same effect are McGregor on
Damages, 15th ed. (1988), pp. 675-676, paras. 1091-1092 and dicta in
Imodco Ltd. v. Wimpey Major Projects Ltd. and Taylor Woodrow
International Ltd. (1987) 40 B.L.R. 1, 19, 25. In particular, Slade L.J. said,
at p. 25, that the court “would in my judgment have to be satisfied that
(a) [the appellants] actually intended to do the work, and (b) it was a
reasonable thing for them to do. ...” There is also a dictum of Lord
Griffiths in Linden Gardens Trust Ltd. v. Lenesta Sludge Disposals Ltd.
[1994] A.C. 85, 97G, that “the court will ... wish to be satisfied that the
repairs have been or are likely to be carried out.” We were told that there
was no argument on the point.

In C. R Taylor (Wholesale) Ltd. v. Hepworths Ltd. [1977) 1 W.L.R.
659 the plaintiffs’ billiard hall was destroyed by fire through the
defendants’ negligence. It was held that the plaintiffs could not recover
the cost of rebuilding, or anything more than remedial and safety work
that was immediately necessary. The facts were that the billiard hall had
not been occupied for some years and its only potential was for
redevelopment. The defendants had almost done the plaintiffs a favour by
burning it down. It may be that the decision of May J. in that case was
based on the absence of the two requirements I have mentioned, that the
plaintiff should intend to reinstate and that it should be reasonable for
him to do so. But for reasons that will appear later, I cannot believe that
the actual intentions of the plaintiff are relevant. In my judgment the case
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was not one for the reinstatement measure of damages in the first place.
There was nothing unique about the site which compelled reinstatement.
The difference in value of the site before and after the fire was the
appropriate measure of damages, plus the immediate expenses.

What a plaintiff does with his damages is not, in general, any concern
of a defendant. If someone steals my watch I am not obliged to buy
another before I can sue him in damages for conversion; nor need I intend
to do so. I might, for example, decide to make do without a watch for the
future and invest the damages in Premium Bonds instead. That is my
choice and nothing to do with the defendant. Insurance companies
sometimes resist paying claims until there has been replacement. They are
entitled to take that line if the policy so provides, or the Fires Prevention
(Metropolis) Act 1774 (14 Geo. 3, c. 78) applies, but not otherwise.
Another example is to be found in Daly v. General Steam Navigation Co.
Lid [1981] 1 W.L.R. 120, where a woman injured in an accident claimed
damages based in part on the estimated cost of housekeeping assistance in
the future. Bridge L.J., held, at p. 127, that she did not have to show a
firm intention to employ a housekeeper. She could recover damages
whether or not that was her intention. See, also, Sealace Shipping Co. Ltd.
v. Oceanvoice Ltd. [1991] 1 Lloyd’s Rep. 120, 123, by Neill L.J.

That was evidently the view taken by one member of this court in
Dean v. Ainley [1987] 1 W.L.R. 1729. There the defendant agreed to sell a
house to the plaintiff and to execute some damp-proofing works prior to
completion. Evidently the topic of intention to repair was not essential to
the decision, since two Lords Justices reached different conclusions and
the third expressed no opinion. Glidewell L.J. considered that an intention
by the plaintiff to carry out the work was an essential condition if he was
to recover substantial damages; the plaintiff had given an undertaking to
carry it out at the trial. Kerr L.J. thought that unneccessary, at pp. 1737-
1738:

“It would have made no difference if he had said that he intended
to sell the property or that it was uncertain whether he would do so
or not. Nor would it make any difference if, having recovered £7,500
on this appeal, he were now to change his mind and decide—for
whatever reason—not to spend anything on the improvement of the
cellar.”

I am of the same opinion as Kerr L.J.

Mr. Forsyth has now offered an undertaking to renew the pool if he
recovers damages based on the cost of doing so. But, in my judgment,
that is unnecessary. There could be circumstances where that was not the
appropriate measure of damages, for example, if the entire site were about
to be developed as an industrial estate. The case would then be like
C. R. Taylor ( Wholesale) Ltd. v. Hepworths Ltd. [1977] 1 W.L.R. 659. But
in general an intention to repair or reinstate is immaterial.

Next, I turn to the supposed requirement that it must be reasonable
for the plaintiff to require the work to be done. The difficulty here is to
determine the hypothesis upon which reasonableness is to be judged. Is
the question whether a reasonable plaintiff would spend the money on
repair or reinstatement, if that were a condition of his being paid damages
by the defendant? In such a case the answer must almost invariably be
“Yes,” except perhaps when the building was due to be demolished, as in
C. R Taylor (Wholesale) Ltd. v. Hepworths Ltd. Or does one ask whether
the plaintiff would do the work if he were spending his own money on it?
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Then the answer might depend on the pecuniosity—if there is such a
word—of the plaintiff: a poor plaintiff would not do the work, a rich one
would.

In my judgment the answer is to be found in the leading case of
Radford v. De Froberville [1977] 1 W.L.R. 1262. There the defendant had
agreed to build a wall on his land so as to divide it from the adjoining
property of the plaintiff but had failed to do so. The diminution in value
method would have produced only nominal damages. It was held that the
plaintiff could recover the cost of building a wall on his own land. There
is a great deal in the judgment of Oliver J. which is relevant to the present
problem, and I must be somewhat selective. First, he quotes the general
rule (stated by Parke B. in Robinson v. Harman (1848) 1 Ex. 850, 855), at
p. 1268:

“where a party sustains a loss by reason of a breach of contract, he
is, so far as money can do it, to be placed in the same situation, with
respect to damages, as if the contract had been performed.”

Then he said, at p. 1270:

“Now, it may be that, viewed objectively, it is not to the plaintiff’s
financial advantage to be supplied with the article or service which he
has stipulated. It may be that another person might say that what the
plaintiff has stipulated for will not serve his commercial interests so
well as some other scheme or course of action. And that may be quite
right. But that, surely, must be for the plaintiff to judge. Pacta sunt
servanda. If he contracts for the supply of that which he thinks serves
his interests—be they commercial, aesthetic or merely eccentric—then
if that which is contracted for is not supplied by the other contracting
party I do not see why, in principle, he should not be compensated
by being provided with the cost of supplying it through someone else
or in a different way, subject to the proviso, of course, that he is
seeking compensation for a genuine loss and not merely using a
technical breach to secure an uncovenanted profit.”

Later he said, at p. 1272:

“No doubt the measure of damages and the plaintiff’s duty and
ability to mitigate are logically distinct concepts (see for instance, the
speech of Lord Wright in Liesbosch (Dredger) v. S. S. Edison
(Owners) [1933] A.C. 449, 456-469). But to some extent, at least, they
are mirror images, particularly in cases of damages for breach of
contract: for the measure of damages can be, very frequently, arrived
at only by postulating and answering the question, what can this
particular plaintiff reasonably do to alleviate his loss . .. ?”

He said, at P- 1283€, that there were three questions which he had to
answer. The first was whether the plaintiff had a genuine and serious
intention of doing the work; the second, whether it was a reasonable thing
for the plaintiff to do; the third question was peculiar to that case and of
no general application. In answer to the first question the judge mentioned
that the plaintiff had offered an undertaking; furthermore, he does not
appear to have regarded an intention by the plaintiff to do the work as an
absolute requirement. He.continued, at p. 1284e: “That brings me to the
second question, which is really one of mitigation.” It was submitted that
a prefabricated fence would do just as well as a wall. He answered that
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“it was not what the plaintiff stipulated for and what, in effect, he
paid for when he sold the plot. I know of no principle of damages
which would dictate that a plaintiff who has stipulated for an article
of a certain quality should be fobbed off with an inferior substitute
merely because it is cheaper for a defendant who has broken his
contract to supply it. ... A plaintiff may be willing to accept a less
expensive method of performance but I see nothing unreasonable in
his wishing to adhere to the contract specification.”

In the present case Mr. Forsyth has without question suffered a loss;
he has a swimming pool which is less well suited to diving than the one
he contracted for. What money will place him “in the same situation . . .
as if the contract had been performed?” The answer, on the facts of this
case, is the cost of replacing the pool. Otherwise a builder of swimming
pools need never perform his contract. He can always argue that 5 feet in
depth is enough for diving, even if the purchaser has stipulated for 6, 7 or
8 feet, and pay no damages. In my judgment the key lies in the proposition
of Oliver J. that reasonableness is a matter of mitigation. It is unreasonable
of a plaintiff to claim an expensive remedy if there is some cheaper
alternative which would make good his loss. Thus he cannot claim the
cost of reinstatement if the difference in value would make good his loss
by enabling him to purchase the building or chattel that he requires
elsewhere. But if there is no alternative course which will provide what he
requires, or none which will cost less, he is entitled to the cost of repair or
reinstatement even if that is very expensive. Suppose that I booked a hotel
room in York during race week and the hotelier later told me that he was
full and I could not come. It transpires that only one other hotel has
room which is the local equivalent of the Ritz and very expensive.
Otherwise I must go and stay in Manchester and will miss the first race.
It is nothing to the point that a man spending his own money would
rather miss one race than pay the cost of staying at the Ritz Hotel. Since
there is no other alternative which will provide that which he has
contracted for, he is entitled to incur that expense and charge it to the
defendant.

In Minscombe Properties Ltd. v. Sir Alfred McAlpine & Sons Ltd.
(1986) 2 Const. L. J. 303, 309, O’Connor L.J. said: “it may be unreasonable
to insist on precise restoration where some other solution is equally
effective and serviceable.” That is not this case. We were told that the
only case where a plaintiff’'s proposal has been held to be unreasonable is
George Stow & Co. Ltd. v. Walter Lawrence Construction Ltd. (unreported),
6 August 1992.

I would therefore award £21,560 as damages to Mr. Forsyth against
Ruxley to be deducted from the balance of the price. But I would set aside
the existing award of £2,500 general damages which was the judge’s
compensation for loss of pleasure and amenity by reason of the lack of
depth. That has now been dealt with.

We heard an interesting argument as to whether general damages were
in any event properly awarded in this case. That was in answer to
Mr. Forsyth’s claim that the sum of £2,500 should be increased. As it is,
the point does not arise and I say nothing about it.

ManN L.J. T have had the advantage of reading in draft the judgment
of Staughton L.J. and 1 gratefully adopt his statement of the facts which
give rise to this appeal. Upon the facts two matters are to be observed.
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First, Mr. Forsyth did not secure that for which he had contracted, and,
second, the pool was safe for diving. It is also to be observed that there
was no finding to the effect that the shortage of depth had any effect upon
the value of the estate.

The question is whether Mr. Forsyth has to be content with a sum for
the loss of this amenity of diving into a 6 feet 9 inches pool rather than
an entitlement to the cost of that for which he contracted, a 7 feet 6 inches
pool. This simple question attracted interesting arguments which went to
the foundation of the measure of damages for breach of contract. The
foundation is found in the judgment of Parke B. in Robinson v. Harman,
1 Ex. 850, 855, where he said:

“The rule of the common law is, that where a party sustains a loss
by reason of a breach of contract, he is, so far as money can do it, to
be placed in the same situation, with respect to damages, as if the
contract had been performed.”

This very general principle is shadowed by another, which is that the
damages should reflect a reasonable culmination of the relationship which
has occurred between the parties. Thus damages will not reflect an
unreasonable failure to mitigate loss. However, here we are not concerned
with any failure to mitigate but rather with disappointment at the
unfulfilled bargain. Before the judge there was no intent to reconstruct the
pool. Now an undertaking to rebuild has been given. I regard the gift as
unimportant and unnecessary: see Dean v. Ainley [1987] 1 W.L.R. 1729,
17374, by Kerr L.J. What a plaintiff intends to do, or does, with his
damages is not material.

I think that this appeal is answered by Oliver J. in Radford v. De
Froberville [1977] 1 W.L.R. 1262, 1270, when he said:

“Pacta sunt servanda. If he contracts for the supply of that which
he thinks serves his interests—be they commercial, aesthetic or merely
eccentric—then if that which is contracted for is not supplied by the
other contracting party I do not see why, in principle, he should not
be compensated by being provided with the cost of supplying it
through someone else or in a different way, subject to the proviso, of
course, that he is seeking compensation for a genuine loss and not
merely using a technical breach to secure an uncovenanted profit.”

Mr. Forsyth did not secure what served his interests and for which he had
bargained. The only way in which his interest can be served is by the
construction of a new pool which I do not think is an unreasonable
adventure. There can be instances where the cost of rectifying a failed
project is not reasonable, as, for example, where no personal preference is
served or where there is no preference and the value of the estate is
undiminished. In my judgment this is not such a case. The bargain was
for a personal preference. I would accordingly allow this appeal and
award the sum of £21,560 against Ruxley. The award of general damages
should consequently be set aside.

DiLLon L.J. Mr. Forsyth stipulated in his agreement with Mr. Hall
that the pool to be constructed for him should have a maximum water
depth of 7 feet 6 inches. But the pool as actually constructed has a
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maximum depth at its deepest point of only 6 feet 9 inches. Therefore
Mr. Forsyth claims damages, and claims in particular the cost of making
good the defect, i.e., providing a pool of the maximum depth of 7 feet
6 inches. But, on the judge’s findings of fact which are not challenged, the
only satisfactory way the defect can be made good would be to strip out
the whole of the existing pool, excavate further to the required depth and
then construct a completely new pool. The judge held that the cost of
doing that would be £21,560, and Mr. Forsyth accordingly claims that
sum as damages instead of the mere £2,500 for loss of-amenity which the
judge awarded him.

Two other facts found by the judge must be mentioned. The first is
that the pool as constructed is still deep enough to be perfectly safe to
dive into. The second is that there was no evidence that the shortfall in
the depth had decreased the value of the pool. On the contrary, the
evidence which the judge accepted was that the value of the pool would
be the same whether the maximum water depth was 7 feet 6 inches or the
present depth. But Mr. Forsyth had given instructions which Mr. Hall
accepted, that the depth should be 7 feet 6 inches, and at that stage,
before work began, those were reasonable instructions.

The judge took the relevant law from a passage in Keating on Building
Contracts, 5th ed., p. 202:

“Where there has been substantial completion the measure of
damages is the amount which the work is worth less by reason of the
defects and omissions, and is normally calculated by the cost of
making them good, i.e. the cost of reinstatement. The plaintiff, in
such a case has to show that he intends to carry out reinstatement
works and that it is reasonable to do so.”

There are statements to a similar effect in McGregor on Damages, 15th ed.
paras. 1091-1092. This formulation of the law was accepted by Glidewell
and Slade L.JJ. in Imodco Ltd. v. Wimpey Major Projects Ltd. and Taylor
Woodrow International Ltd., 40 B.L.R. 1, 19, 25. The judge held in the
present case that he was not satisfied that Mr. Forsyth intended to build
a new pool at a cost of £21,560 if awarded that sum. That consideration,
however, I lay on one side since in this court Mr. Forsyth has offered an
undertaking to the court that he will carry out the work if awarded the
money. The judge also held, however, that an award of £21,560 would be
wholly disproportionate to the disadvantage of having a pool whose
maximum depth is 6 feet at the relevant point, as opposed to 7 feet
6 inches, and that it would be unreasonable for Mr. Forsyth to carry out
the work of replacing the existing one with a new, deeper, pool at such a
cost. That is a crux of this appeal.

The requirement that it must be reasonable to carry out the works of
reinstatement is derived in particular from the judgment of Oliver J. in
Radford v. De Froberville [1977) 1 W.L.R. 1262, which has been approved
in this court. In Radford v. De Froberville, however, the merits were the
other way round. It was the defendant in default who was unreasonably
asserting that the plaintiff would be adequately compensated by the cost
of a prefabricated fence instead of the cost of constructing a brick wall
which the defendant had agreed to build along the plaintiff’s boundary.
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The plaintiff wanted to build the wall for which he had stipulated and it
was reasonable that he should be awarded the money to enable him to
do so. :

It is submitted on the present appeal that the requirement that
reinstatement should be reasonable if the cost of reinstatement is sought
as damages only arises in the context of mitigation of damages. Therefore
it is submitted that the requirement is irrelevant in the present case where
there is no alternative course by way of mitigaton and the choice is
between full reinstatement at the cost of £21,560 and leaving Mr. Forsyth
(subject to the judge’s award of damages for loss of amenity) with the
inferior pool which Mr. Hall, in breach of contract, constructed for him.
It is, of course, true that reasonableness lies at the heart of the doctrine of
mitigation of damages. But that is not, in my judgment, the only impact
of the concept of reasonableness on the law of damages.

If the evidence had been that the value of the pool as constructed was
less than the value of a pool with a depth of 7 feet 6 inches as contracted
for, but that the loss of value was substantially less than the £21,560 cost
of reinstatement, then, given the finding that the pool as constructed is
still deep enough to be perfectly safe to dive into, the obvious course
would have been to award Mr. Forsyth the loss of value. The basis of that
would have been reasonableness. He has no absolute right to be awarded
the cost of reinstatement. I see no reason, therefore, why if there has been
no loss in value, he should automatically become entitled to the cost of
reinstatement, however high. That would be a wholly unreasonable
conclusion in law. Accordingly I agree with the judge’s approach and
would dismiss this appeal.

A possible parallel, which I mentioned in the course of the argument
but could not then remember the name of the case or trace the reference,
is the decision of the majority of this court in Cotton v. Wallis [1955]
1 W.L.R. 1168, where it was held that it was reasonable that a building
owner should be required to accept results below the standard required by
the building contract.

Appeal allowed with costs.
Judge's order varied.
Leave to appeal refused.

Solicitors: Brook Martin & Co.; Woolley Bevis & Diplock, Brighton.
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