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Building—Metropolis—Party fence wall-—Building owner’s intention
to demolish party fence wall and rebuild to lower height—
Objection by adjoining owners—W hether building owner en-
titled to rebuild to lower height—Status of award by invalidly
appointed third surveyor—Adjoining owners’ remedy—London
Building Acts (Amendment) Act 1939 (2 & 3 Geo. 6, c. xcvii),
ss. 46 (1), 55

The defendants, having obtained planning. permission to
redevelop the site of their warehouse, proposed to reduce the
height of the west wall which abutted on to the back gardens
of the houses owned by the plaintiffs. Subsequently they dis-
covered that the west wall was a party wall, so that after the
demolition of the other walls of the warehouse it became a
party fence wall. Differences having arisen between the defen-
dants, as building owners, and the plaintiffs, as adjoining
owners, the defendants formally appointed A to act as their
surveyor under section 55 of the London Building Acts (Amend-
ment) Act 1939.1 The plaintiffs informally appointed a sur-
veyor, J, to represent them, The surveyors failed to reach
agreement, and on December 20, 1972, A served party structure
notices under section 46 of the Act on J. No notices were
served on the plaintiffs. E, who had been asked by A, with J’s
concurrence, to act as third surveyor, on March 2, 1973, signed
an award, previously signed by A, in favour of lowering the’
party fence wall. A copy of the award was supplied to J,
who, on March 9, informed the plaintiffs of its receipt. By
section 55 (m) the award was conclusive subject to paragraph
(n) which allowed either party to appeal to the county court

1 London Building Acts (Amendment) Act 1939, s, 46: “(1) Where lands of
different owners adjoin and at the line of junction, the said lands are built on or a
boundary wall being a party fence wall or the external wall of a building has been
erected the building owner shall have the following rights:—(a) A right to make
good underpin thicken or repair or demolish and rebuild a party structure or a party
fence wall in any case where such work is necessary on account of defect or want
of repair of the party structure or party fence wall; . . . (k) A right to raise a
party fence wall to raise and use as a party wall a party fence wall or to demolish
a party fence wall and rebuild it as a party fence wall or as a party wall.”

S. 55: “ Where a difference arises or is deemed to have arisen between a building
owner and an adjoining owner in respect of any matter connected with any work to
which this Part of this Act relates the following provisions shall have effect:—
(@) Either—(i) both parties shall concur in the appointment of one surveyor (in this
section referred to as an ‘agreed surveyor’), or (ii) each party shall appoint a
surveyor and the two surveyors so appointed shall select a third surveyor . .. (¢) If
either party to the difference refuses or for ten days after a written request by the
lother party neglects to appoint a surveyor . . . that other party may make the
appointment on his behalf; . . . (h) All appointments and selections made under this
section shall be in writing; ({) The agreed surveyor or as the case may be the three
surveyors or any two of them shall settle by award any matter . . . in dispute . . .
(k) The award may determine the right to execute and the time and manner of
executing any work and generally any other matter arising out of or incidental to
the difference: . . . (m) The award shall be conclusive and shall not except as
provided by this section be questioned in any court; (n) Either of the parties to a
difference may within 14 days after the delivery of an award . . . appeal to the
county court . . .”

voL. 1 8 (2)
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within 14 days of the delivery of the award. No appeal having
been lodged, the defendants, on March 17, started to demolish
the wall. The plaintiffs obtained an ex parte injunction to stop
the demolition.

On the hearing of the inter partes motion for interlocutory
relief : —

Held, (1) that the defendants, as building owners, had no
right under section 46 (1) of the London Building Acts (Amend-
ment) Act 1939, in the absence of express words in the section
permitting the lowering of a party fence wall, to demolish such
a wall and rebuild it to a lower level without the adjoining
owner’s consent, since to do so would amount to expropriation
of the neighbours’ property (post, p. 129r5).

Burlington Property Co. Ltd. v. Odeon Theatres Ltd. [1939]
1 K.B. 633, C.A. applied.

(2) That the plaintiffs’ remedy was not restricted to an appeal
to the county court under section 55 (n) because the award was
ultra vires and therefore invalid since it purported to deter-
mine the defendants’ “ right ” to reduce the height of a party
fence wall which the defendants did not possess under the Act
and, accordingly, the plaintiffs were entitled to seek relief in
the High Court and an injunction would be granted (post, pp.
129H—-1304).

In re Stone and Hastie [1903] 2 K.B. 463, C.A. applied.

Held, further, that the defendants’ party structure notices
were invalid since they were not served on the plaintiffs but
on J, who was not their agent to accept service; that as J had
not been formally appointed in writing by the plaintiffs as
required by section 55 (h) of the Act of 1939, his appointment
was invalid from which it followed that E’s appointment as
third surveyor was also invalid since J had no statutory autho-
rity to concur in his selection and E’s award was accordingly
void (post, pp. 130H—131A, D-F).

The following cases are referred to in the judgment:

Burlington Property Co. Ltd. v. Odeon Theatres Ltd. [1939] 1 K.B. 633;
[1938] 3 Al E.R. 469, C.A.

Reg. v. Chief Immigration Officer Manchester Airport, Ex parte Insah
Begum [1973]1 1 W.L.R. 141; [1973] 1 Al E.R. 594, C.A.

Riley Gowler Ltd. v. National Heart Hospital Board of Governors [1969]
3 AIlE.R. 1401, C.A.

Stone and Hastie, In re [1903] 2 K.B. 463, C.A.

The following additional case was cited in aréument:
Selby v. Whitbread & Co.[1917] 1 K.B. 763.

By a notice of motion dated March 19, 1973, in proceedings com-

menced by writ on the same date, the plaintiffs, David Courtenay Gladstone
Gyle-Thompson, David O’Connor and Ian David Hill, the owners of nos.
54, 53 and 51 respectively, Paultons Square, London, S.W.3, sought an
interlocutory injunction restraining the defendants, Wall Street (Properties)
Ltd., its servants or agents, from demolishing or reducing the height of the
party fence wall dividing the defendants’ building site in Old Church
Street (where a warehouse had formerly stood) from each of the plaintiffs’
properties in Paultons Square.

The facts are stated in the judgment.

Michael Hart for the plaintiffs.
Anthony Thornton for the defendants.

Cur. adv. vult.
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April 2. BRIGHTMAN J. read the following judgment. This motion
involves important points of law arising out of the proposed redevelopment
of certain property which backs on to private houses in Paultons Square,
off the King’s Road, Chelsea. The defendants, Wall Street (Properties)
Ltd., are the owners of 57-63 Old Church Street, which is a street running
to the east of Paultons Square. The defendants’ land was the site of a
warchouse, the west wall of which forms the rear boundary of houses
43-53 Paultons Square, and the edge of the wall of which is part of the
boundary of no. 54. These houses are on the east side of and abut on to
Paultons Square. Each house has a garden in the rear which runs down
to the wall of the warehouse. ‘

In November 1971, the defendants obtained planning permission to
redevelop their site. The proposed redevelopment consists of the erection
of ten houses, five flats and some office accommodation. The defendants
proceeded to demolish the north, east and south walls of the warehouse.
They originally planned to reduce the height of the west wall from its
existing 28 feet above garden level to eight feet topped by an additional
six foot six inch louvred timber screen. The purpose of the reduction in
height was to provide adequate light for the new buildings. However,
before this could be carried into effect, the defendants’ attention was drawn
to a plaque on the wall of the warehouse which indicated that the boundary
between the Paultons Square houses and the defendants’ site ran along the
middle of the wall. As a result, the defendants came to appreciate that
they were not the only persons with legal rights in the wall.

The defendants’ surveyor was, and is, Mr. John Anstey. The Paultons
Square householders, or some of them, were advised by a surveyor, Mr.
V. F. Johnson. Mr. Anstey was formally appointed by the defendants in
December 1971. Mr. Johnson was informally retained in or about mid-
January 1972. The two surveyors met on the site on January 24, 1972.

Mr. Johnson at once took the point that the London building legislation
contained no provision entitling one party unilaterally to reduce the height
of a party structure. An inconclusive exchange of letters took place
between the two surveyors. Finally, on February 22, 1972, Mr. Anstey,
acting as agent for the defendants, served on each of the Paultons Square
householders who were affected a party structure notice under section 46
of the London Building Acts (Amendment) Act 1939. The proposed works
were described as *“ The partial demolition and rebuilding of the present
warehouse wall in connecting it with the new premises to be erected behind
it on our side.” Three of the recipients of this notice were the plaintiffs in
this action, who are the respective owners or occupiers of nos. 54, 53 and 51.
Mr. Johnson reiterated that he did not think that the Act of 1939 authorised
demolition and rebuilding to a lower height than existed before demoli-
tion. He suggested that the matter should be resolved by mutual agree-
ment between the parties.

In the meantime the stability of the wall was causing anxiety because it
no longer enjoyed the support of the north and south walls of the ware-
house, which had been taken down. By letters dated March 24 Mr. Anstey
served notice on each of the householders, purportedly under section 53 of
the Act of 1939, that the defendants would require to enter upon the gardens
of the householders for the purpose of shoring up the wall. No doubt this
was a sensible course, but it is not clear to me that this notice had any
statutory authority. Mr. Anstey now made another attempt to resolve the
problem of reducing the height of the wall. He prepared an award which
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he hopefully signed and sent to Mr. Johnson, under which the defendants
would have the right to reduce the height of the wall to ten feet pending
the outcome of negotiations between the parties, but would be obliged to
restore the height of the wall in default of an agreement or an authoritative
decision permitting a permanent reduction in height. This was sent to
Mr. Johnson in mid-May. Mr. Johnson was not prepared to sign the
award. In the same month, according to a date which appears on one of
the plans in evidence, the defendants’ architects produced a fresh plan for
dealing with the wall. This involved the partial demolition of the wall
and rebuilding to a height of 19 feet. Narrow slit windows with obscure
glazing were to be inserted in groups of four in the top half of the wall.
The result, on paper, is quite attractive. The proposal does, however, have
the effect of reducing the height of the wall by nine feet and, to some
extent, affecting the privacy of the Paultons Square householders. In a
letter of June 19 Mr. Anstey delivered to Mr. Johnson a 14-day ultimatum
that if the new plan were not accepted by his clients, the defendants would
redesign the proposed houses to the maximum advantage of the occu-
pants without regard to the effect on the privacy of the Paultons Square
householders. On the following day Mr. Anstey and Mr. Johnson signed
an award arising out of the notice of February 22, 1972. The award is
expressed to be “without prejudice to any future negotiations or award
concerning a possible reduction in height of the party wall.” The substan-
tive part of the award is clause 2 which states that “ The building owner
may forthwith shore and repair the party wall so as to render it safe for
eventual connection with his new development.” Clause 8 required the
defendants to pay Mr. Johnson’s fees. Clause 10 was expressed to reserve
to the surveyors power to make any further award that might be necessary
in respect of the works set out in the award or alternative works. Negotia-
tions continued between the solicitors of the parties. In and after July
1972, the defendants entered into separate agreements with all the house-
holders except three, namely, the plaintiffs in this action.

At this stage it will be convenient to refer briefly to the relevant sec-
tions of the Act of 1939. The Act uses the expressions “ building owner ”
and “adjoining owner ” which are self-explanatory. Section 46 confers
certain rights on a building owner in a case where the lands of different
owners adjoin and at the line of junction there is a party wall or a party
fence wall. A “ party wall ” is a boundary wall forming part of a building:
see section 44. A “ party fence wall ” is a boundary wall which is not part
of a building: see section 4 (1). So the wall in question in this case
became a party fence wall when the defendants demolished the other three
walls of their warehouse.

Section 46 (1) confers numerous rights on a building owner to interfere
with a party wall or a party fence wall. It was agreed by the defendants’
counsel, for the purposes of this motion, that the only rights directly rele-
vant are those conferred by paragraphs (a) and (k) which read as follows:

“(a) A right to make good underpin thicken or repair or demolish and
rebuild a party structure or party fence wall in any case where such
work is necessary on account of defect or want of repair of the party
structure or party fence wall ”;
Party structure means a party wall and certain other structures.

“ (k) A right to raise a party fence wall to raise and use as a party wall
a party fence wall or to demolish a party fence wall and rebuild it as
a party fence wall or as a party wall.”
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Section 47 requires the building owner, before exercising a section 46
right, to serve on the adjoining owner notice in writing stating the nature
and particulars of the proposed work. This is called a * party structure
notice.” Under section 49, if the adjoining owner on whom a party struc-
ture notice has been served does not consent thereto within 14 days, he
shall be deemed to have dissented and a difference shall be deemed to
have arisen. The settlement of a difference is dealt with by section 55.
Under paragraph (a), unless a single surveyor is agreed upon, each party
is required to appoint a surveyor and the two surveyors so appointed are
required to select a third surveyor. If a party fails to appoint his surveyor,
the other party is at liberty, under paragraph (c), to make the appointment
on his behalf. Paragraph (k) provides that “ All appointments and selec-
tions made under this section shall be in writing.” The three surveyors, or
any two of them, are then required by paragraph (i) to settle, by award,
any matter which, before the commencement of any work to which a
section 46 notice relates, may be in dispute between the building owner
and the adjoining owner. Under paragraph (k) the award *“ may determine
the right to execute and the time and manner of executing any work and
generally any other matter arising out of or incidental to the difference.”
Under paragraph (m) the award is conclusive and is not to be questioned
in any court, except that under paragraph (n) either of the parties to the
difference may within 14 days after the delivery of the award appeal to the
county court.

There is no evidence of the written appointment of Mr. Johnson as the
plaintiffs’ surveyor (for the purpose of resolving the difference which arose
out of the party structure notice of February 22) prior to the award of
June 20. There is evidence that each of the plaintiffs signed an appoint-
ment on a date in July or September. It is said in the plaintiffs’ evidence
—and I expect that this is correct—that such ex post facto written appoint-
ments were requested in order to regularise the receipt by Mr. Johnson of
the fees granted to him by the award. The signed appointments are not
before the court, nor is their precise wording in evidence.

The plaintiffs were the only three owners standing out against the
reduction in the height of the wall. Mr. Johnson continued to dispute that
the defendants had any statutory right to demolish and to rebuild to a lesser
height. With the concurrence of Mr. Johnson, Mr. Anstey asked Mr.
Donald Ensom to accept the office of third surveyor. Mr. Anstey wanted
to make a further award pursuant to the party structure notice of February
22, 1972. The three surveyors met on December 18, 1972. Mr. Ensom
took the point that they had no power to act under the notice of February
22 because it had been served more than six months previously. This view
may have been based on section 47 (3) which renders a party structure
notice ineffective if the work to which it relates is not begun within six
months. So Mr. Anstey decided to serve new notices in fresh terms. The
new notices were dated December 20. The proposed works were re-
defined as

“The demolition of the existing party fence wall and its replacement
with a party fence wall 19 feet high in accordance with the architect’s
drawing shown to you previously.”

So far as the evidence shows, this drawing was not in existence at the time
when the earlier notice was served. One notice was addressed to each of
the plaintiffs. The notice was not, however, served on any of the plaintiffs
as had been the notices of February and March. Mr. Anstey thought it
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was sufficient to send all three notices to Mr. Johnson. Mr. Johnson did
not pass the notices to the plaintiffs because, quite reasonably, he thought
that Mr. Anstey had sent the originals to the plaintiffs. Nor were the
plaintiffs invited to enter into any written appointment of Mr. Johnson as
their surveyor for the purpose of settling the difference which was deemed
by section 49 to have arisen in respect of the works' specified in the new
notices. On January 18, 1973, the three surveyors met once more. Mr.
Ensom and Mr. Anstey were in favour of the 19 foot fenestrated wall.
Mr. Johnson maintained his objection thereto. On January 26, 1973, Mr.
Johnson wrote fully to the plaintiffs advising them of the proposed contents
of the award which was intended to be signed by the other two surveyors,
and advising them of their right to appeal to the county court within 14
days of the delivery of the award. The plaintiffs consulted their solicitors.
On February 15, 1973, the solicitors 'wrote to Mr. Anstey. They pointed
out that the new notices had not been served on the plaintiffs. They denied
that Mr. Johnson had been appointed as the plaintiffs’ surveyor for the
purposes of those notices. The correspondence was passed to Mr. Ensom.
The proposed award had, I think, already been signed by Mr. Anstey (on,
I believe, February 6) and sent to Mr. Ensom for his signature. Mr.
Ensom took the view that, notwithstanding what was said in the solicitors’
letters, he had a statutory duty to sign an award. On March 2 Mr. Anstey
produced to Mr. Ensom not only the defendants’ share of the fees due to
him but also the plaintiffs’ share, in order to secure delivery of the award
without delay. By a letter dated March 9 Mr. Johnson informed the
plaintiffs that he had received a copy of the award and sought confirmation
that the plaintiffs also had a copy, which was not the case. The 14-day
period for an appeal to the county court expired on Friday, March 16, if
it is correct to regard the award as delivered on March 2. No time was
lost by the defendants. On Saturday, March 17, demolition commenced.
This was stopped initially through the mterventlon of the police and subse-
quently by an ex parte injunction.

The plaintiffs claim interlocutory relief to prevent further progress of
the demiolition on a number of grounds. Mr. Hart’s main submission on
their behalf is that section 46 does not give a building owner the right to
demolish a wall and rebuild it to a reduced height. The paragraphs relied
on by the defendants are paragraphs (@) and (k) of section 46 (1). Both
paragraphs confer the right to “ demolish and rebuild.” This—submitted
counsel—must mean rebuild to the same height. Mr. Hart referred me to
Burlington Property Co. Ltd. v. Odeon Theatres Ltd. [1939] 1 K.B. 633.
This case was decided by the Court of Appeal on section 114 (7) of the
London Building Act 1930, which was replaced by the Act of 1939. This
subsection conferred the right

. to pull down any party structure which is of insufficient Strcngth
for any building intended to be built and to rebuild the same of suffi-
cient strength. . ..”

The award in that case provided for the wall to be demolished and rebuilt
with enlarged openings to ground level, in place of windows, so as to
facilitate access. It was held by the Court of Appeal that the building
owner had no right to change the form of the party structure. Mr. Hart
further submitted' that it is significant that section 46 does not in terms
confer any right on a building owner merely to reduce the height of a party
fence wall, i.e. to remove the top part without rebuilding. If a building
owner has the right to demolish and rebuild to a lesser height, it is odd,
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he submitted, that the Act does not expressly confer the right to reduce
the height without rebuilding.

Mr. Thornton, for the defendants, in the course of a clear and able
argument, submitted that paragraph (k) by necessary implication conferred
the right to demolish and rebuild fo a reduced height. The alternative
proposition would, he said, be unduly narrow. He questioned what would
be the purpose of conferring in paragraph (k) the right to demolish a party
fence wall and rebuild it as a party fence wall if the form of the wall
could not be changed, because paragraph (a) had already conferred on a
building owner the right to demolish and rebuild in a case where the struc-
ture was defective. He submitted that that part of paragraph (k) would be
futile if the narrow construction were adopted, for it would add nothing
effective to the right already conferred by the earlier paragraph. No
building owner, he submitted, would have occasion to take down a party
fence wall and rebuild it to the same height unless the wall were defective
or out of repair. Rebuilding in the latter circumstances was already
covered by paragraph (a). Therefore the only sensible construction of
paragraph (k), he said, was that it empowered a building owner, by neces-
sary implication (subject always to the terms of the award), to rebuild a
party fence wall in some form other than that which it had previously
taken including a reduction in height.

I do not feel able to accept the necessity for this implication in
approaching the construction of paragraph (k). A building owner might
wish to demolish a party fence wall and rebuild it for a number of reasons
other than defect or want of repair; for example, to renew it before it
started to develop defects or fall into disrepair; to rebuild it of more
durable or more appropriate materials; to build it so that on the building
owner’s side of the wall there are light-reflecting bricks for the convenience
of the occupants of buildings on that side. A variety of reasons for
demolishing and rebuilding a party fence wall spring to mind quite apart
from any defect or want of repair. In my judgment Mr. Hart’s submission
for the plantiffs on this issue is correct. In the absence of an express right
to lower a party fence wall it seems to me that the right to demolish and
rebuild requires reconstruction to the same height. I think that this inter-
pretation is in conformity with the decision in the Burlington case.
Further, if the building owner has the right to reduce the height of a wall
which belongs to him and his neighbour without his neighbour’s consent,
such a right would be, in effect, a right for the building owner to expro-
priate the property of his neighbour. I would expect any such right of
expropriation in an Act of Parliament to be conferred in clear terms if it is
conferred at all.

The next question which arises is whether the plaintiffs’ only remedy
lies in the county court. Section 55 (k) enacts in terms that the award may
determine “ the right ” to execute the proposed work, and later paragraphs
which I have mentioned make the award conclusive, subject only to an
appeal to the county court. Therefore, it was submitted by the defendants
an award which upholds the right clalmed by the bu11d1ng owner can only
be challenged in the county court.

In my judgment this submission is not correct in relation to an award
which is ultra vires and therefore not a valid award. In the present case
the defendants claimed a right which, in my judgment, they did not have,
namely, a right to reduce the height of a party fence wall, and the two
surveyors made an award which, in my judgment, they had no power to
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make. In my view the plaintiffs are entitled in those circumstances to come
to this court to prevent a wrongful interference with their property. If it
is asked what “right” is within the contemplation of paragraph (k) as
appropriate to be determined by an award, an example applicable to para-
graph (a) would be the determination by the surveyors of the “ necessity ”
of the intended work on account of defect or want of repair; in the absence
of such necessity the “right” under that paragraph (for example) to
underpin would not exist. In fact, many of the “rights” conferred by
section 46 (1) are conditional rights which are only exercisable upon proof
of some fact appropriate to be determined by the surveyors in their award.
That, in my judgment, is the context in which paragraph (k) of section 55
enacts that the award may determine the “ right ” to execute works.

Section 91 (2) of the London Building Act 1894 contained somewhat
similar provisions empowering the surveyors to determine the right to
execute works and stating that the award should be conclusive subject to
appeal to a county court. In In re Stone and Hastie [1903] 2 K.B. 463 the
surveyors awarded the adjoining owner a sum of money as payment for the
building owner’s extra use of the party wall. The adjoining owner sought
to enforce payment of that sum; the building owner asserted that that part
of the award was ultra vires and void. The matter came before the Court
of Appeal which upheld such pro tanto invalidity. The adjoining owner
submitted, in the course of argument, that the award was conclusive in
the absence of an appeal to the county court, which had in fact never been
launched. The submission failed. There are points of distinction between
In re Stone and Hastie and the present case, but I do not think they are
significant. ‘The important point is that the building owner was not
required to resort to the county court in order to free himself from an
obligation imposed by the surveyors in excess of their jurisdiction.

My conclusions on the above two issues are sufficient to dispose of this
case. There are, however, certain matters of procedure which were very
fully argued before me, and I think it is desirable that I should touch
briefly upon them. A procedural objection is not always meritorious.
One’s instinctive approach to such an objection tends to be unsympathetic.
Mr. Hart, for the plaintiffs, though voicing these procedural objections,
made it plain that he did not place them in the forefront of his case.
However, I take the view that the procedural objections in the present case
do not deserve to be diffidently approached, for this reason. Section 46
et seq. of the Act of 1939 give a building owner a statutory right to inter-
fere with the proprietary rights of the adjoining owner without his consent
and despite his protests. The position of the adjoining owner whose
proprietary rights are being compulsorily affected, is intended to be safe-
guarded by the surveyors appointed pursuant to the procedure laid down
by the Act. Those surveyors are in a quasi-judicial position with statutory
powers and responsibilities. It therefore seems to me important that the
steps laid down by the Act should be scrupulously followed throughout
and short cuts are not desirable. I am not concerned with any question
of the extent to which an irregularity is capable of being waived or cured
by estoppel.

The first procedural objection taken is that the party structure notices
of December 20 were not served on the plaintiffs but on Mr. Johnson, who
had not been given authority to accept service. I would uphold this
objection. Mr. Thornton, for the defendants, submitted that Mr. Johnson
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had been held out as agent for the plaintiffs to accept service. I see no
sufficient evidence of any such holding out.

I was referred in argument to Reg. v. Chief Immigration Officer Man-
chester Airport, Ex parte Insah Begum [1973] 1 W.L.R. 141, That was
a very different type of case. The point there was whether a statutory
notice refusing an immigrant admission to the United Kingdom was re-
quired to be personally served on the immigrant, or whether service on the
immigrant’s agent, in that case her legal representative, sufficed. The
authority of the legal representative, a solicitor’s managing clerk, was
indisputable. The firm of solicitors had been expressly retained to deal
with the problem of her entry into this country and the managing clerk and
the immigrant were present together at the interview at which the immigra-
tion officer delivered the notice of refusal. In the present case the plain-
tiffs do not assert that personal service of a party structure notice is
required; they only challenge the existence of Mr. Johnson’s authority.
It was further submitted that the December notice was sufficiently served
when, on February 23, Mr. Anstey sent a copy to the first plaintiff and
perhaps—but I am not certain—to the other plaintiffs as well. As this
supposed service post-dated the selection of Mr. Ensom as the third sur-
veyor and the drawing-up of the award by him and Mr. Anstey, instead of
triggering off—as it should--the whole arbitral process, it seems to me
that it is really on a level with the service of a writ between the trial of
the action and the drawing up of the order. I do not think it will do.

The second procedural objection is that Mr, Johnson was not appointed
by the plaintiffs to be their surveyor. The validity of his appointment
was vita] to the validity of the award. If he were not validly appointed he
had no statutory authority to concur in the selection of Mr. Ensom as the
third surveyor. If Mr. Ensom were not validly selected as the third surveyor
then the award must be void. The authority of Mr. Johnson to act as
surveyor depended on whether he had been duly appointed by the plain-
tiffs as their surveyor, to act for the purposes of the difference which arose,
or was deemed to arise, as a result of the service (if it were served) of the
notice of December 20. The Act requires such an appointment to be
in writing. I am wholly unsatisfied that the plaintiffs ever appointed Mr.
Johnson as their surveyor for that purpose. In my judgment it is not
possible to treat, as I was invited by the defendants’ counsel to do, the
appointments said to have been signed in July and September as sufficient
written appointments for the purpose of the December party structure
notice, or, presumably, any other party structure notice or notices that
might have been served in the future by the defendants in regard to the wall.

The third procedural objection was that the award was not delivered
until March 20, when a copy was handed to the plaintiffs’ solicitors, that
is to say, subsequent to March 17, when the defendants tried to commence
demolition. A building owner clearly has no rights under section 46 which
he is at liberty to exercise until after the award has been delivered. The
date of the delivery of an award is also important for other reasons, for
example, for the running of the time for appealing under section 55 (n).
It is unnecessary for me to decide when this particular award was
delivered, and I express no view. It may be that an award is “ delivered
when it is published and it may be that it is * published ** when the parties
are informed that it is available to them. It seems to me highly desirable
that surveyors, who are performing their statutory duties under section 55,
should bear in mind that important matters may turn on the date of the
delivery of their award and I think they should take practical steps to
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ensure that there is no doubt what is the date of such delivery, and that
the date is the same for the building owner as for the adjoining owner.
The problems which can arise if such practical steps are neglected are
exemplified in Riley Gowler Ltd. v. National Heart Hospital Board of
Governors {19691 3 All E.R. 1401 to which I was referred in argument.

Having regard to the functions of surveyors under section 55 and their
power to impose solutions of building problems on non-assenting parties,
the procedural requirements of the Act are important and the approach
of surveyors to those requirements ought not to be casual. It would be a
wise precaution for the surveyor of the building owner and the surveyor
of the adjoining owner to inspect each other’s written appointment before
they perform their statutory functions. Neither of them has power to
concur in an award unless both of them have been duly appointed. It
may or may not be necessary, but it is certainly prudent, that the written
appointment of a surveyor should identify the party structure notice which
gives rise to the difference that leads to his appointment. If the surveyor
of the adjoining owner produces a written appointment referring to the
party structure notice and signed by the adjoining owner, it is unlikely
that any question could arise as to the due service of the notice. It would
be a wise precaution for the third surveyor, upon accepting office, to inspect
the written appointments of those selecting him; unless they have been duly
appointed, they have no power to select a third surveyor; if the third
surveyor has not been validly selected in writing, he has no power to
concur in an award. These small details seem to have been overlooked
in the present case. It would have cost nothing to have attended to them,
and would have avoided one aspect of this litigation.’

For the reasons which I have given, the plaintiffs are entitled to inter-
locutory relief. I w111 hear argument as to the form which the order
should take.

Injunction granted.’
Plaintiffs’ costs in cause.

Solicitors: Droogleever & Co.; Nabarro, Nathanson & Co.

T. C. C. B.
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