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Light—Prescription—Lease veserving vight to lessor to rebuild so as to
obstruct light—Claim by lessee against another lessee of adjoining
premises held under same lessor—Agreement or consent in wriling—
Prescription Act, 1832 (2 & 3 Will. 4, ¢. 71), 5. 3.

The plaintiffi and defendant were lessees of adjoining premises
under leases granted by a common landlord. The defendant
having, as the plaintiff alleged, so rebuilt and altered his premises
as to constitute a nuisance or illegal obstruction to certain of
the plaintiff's windows, the plaintiff commenced an action for
an order (inter alia) directing the defendant to pull down so
much of the buildings erected by him as caused the nuisance
or illegal obstruction complained of.

Subsequently a question was raised as a point of law in the
defence and brought before the Court upon an agreed statement
of facts whether the access of light to the windows of the plaintiff’s
premises was enjoyed by consent or agreement expressly given
for that purpose by deed or writing within the Prescription Act,
1832, s. 3. In the lease under which the plaintiff acquired the
premises rights of light or other easements over other premises
were expressly excluded, and the lease was subject to all rights
and easements belonging to adjacent property and to the adjacent
buildings or any of them being at any time rebuilt or altered
according to plans as to height, elevation, extent or otherwise
as might be approved by the ground landlord :—

Held, that the exception from the lease to the plaintiff of any
right to light coupled with the right expressly reserved for the
adjacent buildings to be rebuilt constituted a grant by the
lessee to the lessor of the right to build during the term of the
lease on the adjacent land (including the defendant’s premises),
notwithstanding the effect of such rebuilding on the light to the
plaintiff’s premises, and constituted an agreement by the plaintiff
that any enjoyment of light to her premises was throughout
her lease permissive only.

There was therefore a sufficient agreement or consent in
writing relating to the enjoyment of light to the plaintiff’s
premises to satisfy the proviso to s. 3 of the Prescription Act,
1832, and to prevent the plaintiff acquiring any statutory right
to light under the section.

THE following statement of facts is substantially taken
from the judgment of the learned judge :—

The plaintiff is the lessee of No. 13 Balfour Mews, Aldford
Street, in the City of Westminster,and thedefendant is the lessee
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of the adjoining premises, No. 15 Balfour Mews. On July 29,
1935, the plaintiff issued a writ claiming among other relief an
order directing the defendant to pull down so much of a building
recently erected by him on his premises as causes a nuisance
or illegal obstruction to certain of the windows of 13 Balfour
Mews. Pleadings were delivered in the action in due course.
On June 25, 1936, an order was made directing that a point
of law raised by the defence should be set down for argument.
The point of law is: ““ Whether upon the facts appearing in
the statement of facts agreed between the parties . . . .
the access of light to the windows of the plaintiff’'s premises
. . . . has been enjoyed by a consent or agreement expressly
made or given for that purpose by deed or writing within the
meaning of s. 3 of the Prescription Act, 1832.”

It appears from the statement of facts that the plaintiff
is the lessee of No. 13 Balfour Mews under a lease dated
August 29, 1899, granted by the then Duke of Westminster
and that the defendant is the lessee of No. 15 Balfour Mews
under a lease originally granted in 1897 by the same lessor.
This lease, which was dated December 25, 1897, was surrendered
on December 3, 1934, and a fresh lease granted by the lessor
dated December 4, 1934. Some of the windows in the plaintiff’s
premises face No. 15 Balfour Mews. None of these windows
has been altered since the lease of August 29, 1899, was
granted, nor was there any alteration in the buildings
comprised in the lease of No. 15 Balfour Mews until January,
1934. In that month the defendant commenced to rebuild
No. 15 Balfour Mews. The new building was completed before
December 3, 1934, and was raised to a greater height than
the original building, with the result that the windows in
No. 13 Balfour Mews have been obstructed.

R. F. Roxburgh K.C. and L. W. Byrne for the plaintiff,
opened the case and stated the facts.

Gavin Simonds K.C. and G. A. Rink for the defendant
on the point of law. By the lease dated August 29, 1899,
any right of light to the property demised over other property
was expressly excepted out of the demise; there was also
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reserved the right for the adjacent buildings to be rebuilt and
altered as to height. The question is, What is the effect of
s. 3 of the Prescription Act, 1832, on the rights of the parties,
and how are they affected by the words in the proviso to that
section ? See the remarks of Cotton L.J. and Lindley L.J. in
Mitchell v. Cantrill (1), and see also Haynes v. King (2), which
latter case, it is submitted, covers that now before the
Court: see also Foster v. Lyons & Co., Ld. (3), where the
deed in question was held to be an agreement expressly
made within the section.

The question of law asked should be answered by saying
that any access of light to the plaintiff’'s premises has only
been enjoyed by mere permission of the landlord, and the
plaintiff has no rights under the statute.

Roxburgh K.C. for the plaintiff. In all the three cases cited
on behalf of the defendant the right was expressly granted.
In the case now before the Court the document in question,
namely, the lease of August 29, 1899, did not grant any right
either expressly or otherwise, though it did exclude it. This
therefore does not assist the defendant. The plaintiff’s rights
to light are statutory rights: see Eve J.’s judgment in Foster
v. Lyons & Co., Ld. (4) To satisfy the statute, there must be
some document in writing which expressly confers on a
lessee such a right. Mutchell v. Cantrill (1) somewhat assists
the plaintiff : see the remarks of Cotton L.]J. in his judgment
and also those of Lindley L.]J.

Gavin Simonds K.C. in reply. The instrument under
which the de facto lessee has enjoyed the right to light must
be first taken into consideration, and it must be ascertained
whether this right was enjoyed under some agreement given
for the purpose. In the case now before the Court no
express right to light was given, but, being merely permissive
during the lease, it is submitted that this lease is a document
within the words of the proviso to s. 3. On the true
construction of this document there is an agreement between

(1) (1887) 37 Ch. D. 56, 59, (2) [1893] 3 Ch. 439.
60, 62. (3) [1927] 1 Ch. 219, 228.
(4) Ibid. 219, 227.
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the lessor landlord and the plaintiff lessee regulating their
rights as to light.
Cur. adv. vult.

1936. Dec. 18. LuxMmoorRe J., after stating the facts
substantially as set out above, continued: The statement
of facts discloses certain other facts which are not material
to the question directed to be argued. It also contains
an allegation that the obstruction of the plaintiff’s windows
has caused a nuisance or illegal obstruction. There is no
admission by the defendant with regard to this allegation,
but for the purpose of determining the question directed to
be argued, and for no other purpose, I assume that the
nuisance or illegal obstruction alleged exists. The plaintiff
claims a right to the access of light to the windows referred
to as the same was enjoyed before the defendant’s building
operations were begun in January, 1934. She claims that
right under s. 3 of the Prescription Act, and on no other
ground. That section provides: ‘“ When the access and use
of light to and for any dwelling house, workshop, or other
building, shall have been actually enjoyed therewith for the
full period of twenty years without interruption, the right
thereto shall be deemed absolute and indefeasible, any local
usage or custom to the contrary notwithstanding, unless it shall
appear that the samewas enjoyed bysome consent or agreement,
expressly made or given for that purpose by deed or writing.”

It is settled law that, in the absence of any agreement
excluding the operation of the Prescription Act, where two
tenements are held by different lessees under a common
landlord and one lessee has enjoyed the access and use of light
in respect of his tenement over the other tenement without
interruption, that lessee acquires an absolute and indefeasible
right to light as against the other tenement; and that the
right enures in favour of that lessee and his successors, not
only as against the other lessee but also against the common
landlord and all succeeding owners of the other tenement :
see Morgan v. Fear. (1)

(1) [1907] A. C. 425.
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On the facts stated the access and use of light to the windows LUXMOORE
referred to was enjoyed for the full statutory period before
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the defendant’s building operations began, and therefore, 2
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having regard to the decision in Morgan v. Fear (1) this v.
EcKsTEIN.

enjoyment has conferred on the plaintiff in the present case
a statutory right to light in respect of the windows referred to
unless the exception at the end of the section applies so as to
prevent the acquisition of the statutory right. It is to be
observed that the exception to be operative must fulfil three
conditions : (@) the agreement must be by deed or writing,
(b) it must be express, and (c) it must also have been entered
into for the purpose referred to in the section. There is no
difficulty with regard to () and (). The real difficulty appears
to me to arise on (¢). The purpose referred to in the exception
to the section is described in the section as “‘ that purpose.”
The section has been considered by the Court of Appeal in
Mitchell v. Cantrill (2); by North J. in Haynes v. King (3);
and by Eve J. in Foster v. Lyons & Co., Ld. (4) In Mitchell
v. Cantrill (2) Lindley L.J. said : *“ The last words in the section
mean that when you find an agreement under which the light
is enjoyed you must look at that agreement and see what, if
any, right to light is expressly given by it.”” Cotton L.]J.
said that if you find “an express proviso in the contract,
between the parties that, notwithstanding the grant to the
plaintiff,”’—that is the person claiming to have acquired a
statutory right to light—* the landlord ’—that is the person
against whose property the statutory right was claimed to
have been acquired—‘ should be at liberty to build so as to
interfere with his right, that would be another point.” It
was argued on behalf of the plaintiff that the word “‘ right
was used deliberately and that therefore the case decides
that the proviso in the section only covers cases where the
‘claimant to a statutory right to light has a right to light
conferred on him by the grant, and that this view is supported
by the passage I have already read from the judgment of
Lindley L.J. It appears to me that the word “‘ right "’ is not

(1) [x907] A. C. 425. (3) [1893] 3 Ch. 439.
(2) 37 Ch. D. 56, 60, 62. (4) [1927] 1 Ch. 210.

Vor. 1. 1937. Q b¢
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used in the passages I have referred to as meaning a contractual
right to light in the narrow sense, but is used in the wider
sense of a permissive enjoyment regulated by agreement
between the persons concerned. In Miichell v. Cantrill (1)
the demise was of a particular plot of land “ with all rights
and appurtenances, legal, used, or reputed, to the said plot
of land, except rights, if any, restricting the free use of any
adjoining land or the conversion or appropriation at any
time thereafter of such land for building or other purposes,
obstructive or otherwise.” The Court of Appeal held that
these words could not be construed as an agreement for the
enjoyment of light but must be construed as ““an exception
out of the grant made of appurtenances and rights, so as to
prevent the lessee from urging as against the landlord or
anybody claiming through him, before a right had been
obtained under the statute, that the landlord could not
derogate from his own grant either by his building or granting
any one else a right to build so as to interfere with the plaintiff’s
lights.”

In Haynes v. King (2) the plaintifi’s lease contained a
provision that ‘‘ notwithstanding anything herein contained,
the said lessors shall have power, without obtaining any
consent from or making any compensation to the said lessee,
to deal as they may think fit with any of the premises adjoining
or contiguous to the hereditaments hereby demised, and to
erect or suffer to be erected on such adjoining or contiguous
premises any buildings whatsoever, whether such buildings
shall or shall not affect or diminish the light or air which may
now, or at any time during the term hereby granted, be
enjoyed by the lessee or the tenants or occupiers of the here-
ditaments hereby demised.” North J. held that this con-
stituted an agreement within s. 3 of the Prescription Act
sufficient to prevent the acquisition of any statutory right to
light thereunder. The foundation of his decision was that the
demise in the absence of the particular provision would have
passed the right to enjoy all the light coming to the windows
of the premises demised at its date, and he held that the

(1) 37 Ch. D. 56, 59, 60. (2) [1893] 3 Ch. 439, 442.
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enjoyment of light by the lessee under the demise of the
premises was to exist only until the lessors should require to
exercise the right expressly given to them by the provision.

In Foster v. Lyons & Co., Ld. (1), the parcels in the lease
contained these words: ‘‘reserving nevertheless to the
lessor, and his lessees and tenants, full right to build to any
height upon the land adjoining the premises hereby demised,
notwithstanding such buildings may obstruct any light on
the land hereby demised.” Eve J. said (1): “ The question is
whether the words I have just read operate as an agreement
within the section or were only meant to negative the implied
right which the lessee would otherwise have had of insisting
that the lessor should not derogate from his own grant by
building on the adjoining land—in other words, does the case
fall within the decision in Haymnes v. King (2) or that in
Mitchell v. Cantril.”” (3) The learned judge pointed out
that apart from the words referred to, the lessee would have
been entitled to the continued enjoyment of the light actually
enjoyed over the lessor’s land at the date of the demise, and
held that the material provision must be construed as a grant
by the lessee to the lessor of the full right to build on his
adjoining land notwithstanding the injury to light which might
result from so doing, and that it could not be cut down to a
period of twenty years from the date of the lease.

I think the principle to be deduced from these decisions is
that in order to prevent the acquisition of a statutory right to
light under the Prescription Act there must be an express
written agreement under which the actual enjoyment of light
by a lessee is permissive throughout the whole of the term
created by the lease. In the present case the parcels in the
lease of August 29, 1899, contain words which confer on the
lessee certain rights of way and user over Balfour Mews.
These words are followed by a clause in the following terms :
““ but without including any rights of light or other easements
over other ground or premises and subject nevertheless to all

(1) [1927] 1 Ch. 219, 227. (2) [1893] 3 Ch. 439.
(3) 37 Ch. D. 56.
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rights and easements belonging to any adjacent property and
subject to the adjacent buildings or any of them being at any
time or times rebuilt or altered according to plans both as to
height elevation extent and otherwise as shall or may be
approved of by the ground landlord for the time being.” The
habendum is expressed to be subject to this provision. The
lease contains a covenant by the lessee not to make any
alteration in the construction, height or elevation of the demised
premises without the previous written consent of the landlord.
It is to be observed that there is in this lease an express
exception out of the demise of any right to light in respect of
the demised premises, a feature which is not present in any of
the cases cited.

Having regard to the fact that the lessor was the owner of
No. 13 Balfour Mews and the owner of the reversion of No. 15
Balfour Mews, which he had already originally leased in
December, 1897, the lessor himself had no easement of light in
respect of No. 13 and was not in a position to grant any such
easement affecting No. 15 Balfour Mews. The exception from
the demise of any right to light over the last mentioned
property seems to me to establish that there was an agreement
between the lessor and lessee that the lessee was to have no
absolute right to light under the lease. The exception is
followed by these words : ““ Subject to the adjacent buildings
or any of them being at any time or times rebuilt or altered
according to plans as to height elevation extent and other-
wise . . . . approved of by the ground landlord.” Taken in
conjunction with the exception they appear to me to constitute
a grant by the lessee to the lessor of the right to build during
the full term of the demise on the adjacent land including
No. 15 Balfour Mews, notwithstanding the effect of such
building on the light to No. 13 Balfour Mews ; and to con-

stitute, together with the exception from the demise of any"

right to light, an agreement by the lessee of No. 13 Balfour
Mews that any enjoyment of light in respect of the premises
demised to her was to be permissive only throughout the
whole of the term.

I therefore hold that there is a sufficient agreement or



1 Ch. CHANCERY DIVISION. - 175

consent in writing relating to the enjoyment of light in respect LUXMOORE

of No. 13, Balfour Mews to satisfy the requirements of the 19:;6

proviso to s. 3 of the Prescription Act, 1832, and to prevent oy
the acquisition by the plaintiff of any statutory right to light v.

under that section, Eckstmn.

Solicitors : Burton, Yeates & Hart ; Holmes, Son & Pott.
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